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Hemanta Kumar Das 

SDJM(M),Hatsingimari 

IN THE COURT OF SUB- DIVISIONAL JUDICIAL MAGISTRATE (M)  
                            AT HATSINGIMARI, DHUBRI    

           G.R. Case No.  493 of 2013 U/S 498(A) I.P.C. 

      State 

-vs- 

       Md. Abu Yusub Miah 

            …. Accused person 

 

Present: Sri Hemanta Kumar Das, B.A., LL.B., A.J.S. 

For the Prosecution: Mr. A. Rezzak, Ld. APP 

For the Defence: Mr. S. Islam, Ld. Advocate 

Evidence recorded on: 08.12.2016, 01.06.2017, 13.11.2017, 12.01.18 

Argument heard on: 19.02.2018, 27.02.2018 

Judgment delivered on: 07.03.2018 

                                      

                                            J  U  D  G  M  E  N  T 

1.       The prosecution case in brief is that on 24.09.2013 the informant 

Musstt. Maleka Khatoon lodged an FIR with the Mankachar P.S. stating 

interalia that she was entered into wedlock with the accused person 

namely Md. Abu Yusub Miah 12 years back. After marriage her husband 

and the relatives of her husband started both mental and physical 

torture on her person in demand of dowry. Out of their wedlock she 

become mother of three children. After the birth of their child the 

amount of torture and assault upon her have been increased by the 

accused persons day by day. It is alleged that the accused person sold 

out her gold ornaments and accordingly misappropriate the same. It is 

also alleged that the accused person demanded her to bring Rupees 

One Lakh from her paternal home. As she refused to fulfill his demand 

the accused person used to assault her with hand and stick 

continuously for three months as a result of which she sustained 
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serious injury. During her conjugal life the accused person again 

married for 2nd time. Consequently, on 18.09.2013 at about 12 O’ Clock 

at noon her husband in association with his family members conjointly 

beat her up with stick and hand as a result of which she sustained 

serious injuries and they confined her in the house. Thereafter she was 

rescued by her family members. 

 

2.        On receipt of the said FIR, O/C Mankachar P.S. registered a case 

as Mankachar P.S. Case No-396/2013 against the accused persons U/S 

498-A/34, IPC. The police started investigation into the matter. After 

completion of the investigation, the police submitted charge sheet 

against the accused person Under Section U/S 498-A, IPC.  

 

3.      On appearance of the accused person, the copies of the relevant 

documents were furnished to him in accordance with section 207 of 

the Cr.P.C. After perusal of the case record along with the documents 

sent under Section 173 Cr.P.C. and hearing both the parties prima facie 

materials U/S 498-A IPC was found against the accused person 

warranting framing of formal charge. Accordingly formal charge U/S 

498-A IPC was framed against the accused person, the same is read 

over and explained to the accused person to which he pleaded not 

guilty and claimed to be tried. 

 

4.      Prosecution side examined 5 (five) witnesses and Exhibited 

2(two) documents. The witnesses have been cross examined by the 

defence. Defense plea is of total denial. In his statement recorded 

U/S 313 Cr. P.C., the accused person denied the allegation brought 

against him. The defence declined to adduce evidence on his behalf. 

  

5.       I have heard oral arguments of the learned counsels for both the 

sides and gone through the record. 
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Point for determination is: 

6. (i) Whether the informant/victim Musstt. Maleka Khatoon 

was subjected to cruelty by the accused person as alleged 

in demand of dowry? 

 

Decision and the reasons thereof :- 

7.       PW1 namely Musstt. Maleka Khatun is the informant-cum-victim 

of the case. She deposed that she was married with the accused person 

namely Md. Abu Yusub Miah and started the conjugal life with him. She 

stated that after marriage the accused person started to harass her in 

demand of Rupees One Lakh. As she failed to fulfil his demand the 

accused person sold her gold ornaments. She stated that the accused 

person also married for second time and thereafter again started to 

harass her. It is stated that one day at about 12 noon the accused 

person wrongfully confined her inside a room threatening to assault 

her. Thereafter she took a mobile through the net of a window and 

called her brother. Later on her brother went to the police station and 

rescued her. Regarding this mater she lodged the FIR. PW1 has 

exhibited the FIR as Ext.1 and identify her signature Ext. 1(I). 

          In the cross-examination PW1 deposed that she forgot the date 

and time of assault. She admitted that she forgot the date when she 

was given the ornaments and when the accused sold the same. She 

denied the suggestions that the accused never received any ornaments 

and sold the same. She admitted that she forgot the date on which the 

accused demanded Rupees One Lakh from her. She denied the 

suggestion that the accused never demanded Rupees One Lakh from 

her. It is also denied that she was not rescued by the police. She stated 

that she was rescued by the police on 18.09.2013. She admitted that 

she has not mentioned the grounds of delay in the FIR. She admitted 
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that she was not treated for any injury. She denied the suggestion that 

she deposed falsely today. 

 

8. PW2 namely Md. Nazrul Islam deposed that informant is his 

sister. He stated that both the informant and the accused person 

married in 2001 and lived the conjugal life. After marriage his sister 

lived the conjugal life for about 12/13 years. He stated that after few 

days of their marriage the accused person demanded dowry from his 

sister and asked her to bring money from her paternal home. As she 

failed to fulfil the demand of the accused person he started to torture 

her. It is stated that after the birth of their children the accused person 

increased the torture upon his sister. He stated that the accused 

person sold out the jewelry gifted to his sister at the time of marriage. 

Thereafter, the accused person married for second time and increases 

the torture upon his sister in demand of money. He threatened to kill 

her if she failed to fulfil his demand. He stated that subsequently on 

18.09.2013 at about 12 P.M. the accused person and his family 

members conjointly assaulted his sister and confined her inside the 

matrimonial home. Then his sister informed him over telephone and 

with the help of police he rescued her from the matrimonial home. 

           In the cross-examination PW2 stated that the FIR was lodged 

1/2 days after the incident. He stated that the FIR was filed on 

24.09.2013. He admitted that the case was filed after 12/13 years of 

marriage. He stated that his sister was given medical treatment after 

she was assaulted by the accused person and his family members. On 

18.09.2013 the victim was treated at Mankachar. He stated that on 

18.09.2013, he first went to the Mankachar P.S. and informed the 

police in writing about the incident. Thereafter the police came with 

him to rescue his sister from her matrimonial home. He denied the 

suggestion that he did not tell before the police that after the birth of 

the children the accused person assaulted his sister. It is also denied 
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that he did not tell before the police that after second marriage the 

accused person increased the torture upon his sister. He also denied 

the suggestion that he did not tell before the police that the accused 

person sold out the jewelry of the informant. He denied the suggestion 

that on 18.09.13 he never go to the Mankachar PS and with the help of 

police did not rescue the informant. He denied the suggestion that the 

accused person did not assault his sister in demand of money. He 

further denied the suggestions that his sister was not rescued by police 

on 18.09.2013. 

 

9.        PW3 namely Md. Abdul Salam deposed that both sides married 

12/14 years back and living the conjugal life. He stated that about 

three years back from today police from Mankachar P.S. came and 

bring him to the house of the accused person. On reaching the house of 

the accused person he saw the brother and mother of the informant 

there. Later on he came to know that the brother of the informant 

came to bring her back to her paternal home. He stated that he knows 

nothing what incident took place between them. 

             In the cross-examination PW3 stated that police took his 

signature as a witness. Thereafter the brother of the informant took 

her back. 

 

10.    PW4 namely Md. Obial Hussain deposed that both sides are 

husband and wife in relation. He stated that about 1/2 years back from 

today police came and bring him to the house of the accused person. 

Police took his signature as a witness and the informant came back to 

her paternal home. 

            In the cross-examination PW4 stated that he knows nothing 

what incident took place between them. 
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11.       PW5, namely ASI, Israil Haque is the I/O of the instant case. He 

stated that on 24.09.2013 he was posted as ASI at Mankachar Police 

Station. On the fateful day he was handed over the charge to 

investigate into the matter by the O/C Mankachar on receiving of an 

FIR from the informant Musstt. Maleka Khatoon. On being handed over 

the charge to investigate into the matter he started investigation and 

visited the place of occurrence and also interrogate the witnesses 

present. He drew the sketch map after observing the place of 

occurrence and sent the victim for medical treatment. After completion 

of the investigation sufficient materials being found O/C Mankachar 

P.S. submitted the charge sheet against the accused person. He 

exhibited the Charge Sheet as Ext.2 and identified the signature of 

O/C, Mankachar Sri Samir Bhushan Banik as Ext.2 (I) 

            In the cross examination, the PW5 has deposed that the FIR 

was lodged by the informant on 24.09.2013. He stated that there is no 

G.D. entry in this case. He stated that as per FIR the incident took 

place on 18.09.2013 and there was no explanation for such delay. He 

admitted that he did not examine the person shown in the Sketch Map. 

PW5 admitted that the victim was not recovered by police. He stated 

that the PW2 did not mention before him that after the birth of the 

children the accused person assaulted his sister, after second marriage 

the accused person increased the torture upon his sister and the 

accused person sold out the jewelry of the informant. It is also stated 

that Nazrul never inform the police about this incident previously. He 

denied the suggestion that he had not investigate the case properly. 

             

12.      Before going into the factual aspect of this case, let me have a 

look at the definition of cruelty as defined by Section 498-A I.P.C. 

Section 498-A IPC defines the term “cruelty” in the following words … 

“For the purposes of this section," cruelty" means-  
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(a) any willful conduct which is of such a nature as is likely to drive 

the woman to commit suicide or to cause  grave injury or danger to 

life, limb or health (whether mental or physical) of the woman; or  

(b) harassment of the woman where such harassment is with a 

view to coercing her or any person related to her to meet any 

unlawful demand for any property or valuable security or is on 

account of failure by her or any person related to her to meet such 

demand.”  

            From the above definition it becomes clear that all physical 

assaults to a woman will not come under the purview of the definition 

under 498-A I.P.C. The physical assaults or the tortures must be with a 

view to fulfill unlawful demands for any property or the physical 

assaults are so grave to force the woman to commit suicide or for 

grave injury or danger of life, limb or health.  

 

13.      From appreciation of the evidence it appears that Musstt. 

Maleka Khatoon is the wife of the accused person namely Md. Abu 

Yusub Miah. She was married to accused Md. Abu Yusub Miah socially 

15/16 years back and since after their marriage they lived together as 

husband and wife. It also appears that said Musstt. Maleka Khatoon 

left her matrimonial home and is now residing in her paternal home. 

From the evidence on record it appears that PW1 and PW2 implicated 

the accused Md. Abu Yusub Miah of the allegation under section 498- A 

IPC. The PW1 and PW2 deposed that the accused subjected the victim 

Musstt. Maleka Khatoon to cruelty in demand of dowry and compelled 

to left her matrimonial home. Now coming to the point of alleged 

beating and dowry demand by the accused there are two available 

witnesses for the prosecution on the record. Since all the happenings 

were took place inside a house between husband and wife there is 

least possibility of witnesses from outside. It is important to note that 

in Ext.1 (FIR) the Informant/victim mentioned that after their 

http://indiankanoon.org/doc/1776697/
http://indiankanoon.org/doc/1824991/
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marriage her husband pressurized her to bring dowry from her 

paternal home. As she was unable to fulfill the demand of her husband 

he in instigation of other family members started both mental and 

physical harassment on her person in demand of dowry. It is also 

alleged that the accused person demanded her to bring Rupees One 

Lakh from her paternal home. As she refused to fulfill his demand the 

accused person used to assault her with hand and stick continuously 

for three months as a result of which she sustained serious injury. 

Consequently, on 18.09.2013 at about 12 O’ Clock at noon her husband 

in association with his family members conjointly beat her up with 

stick and hand as a result of which she sustained serious injuries and 

they confined her in the house. Thereafter she was rescued by her 

family members. Under compulsion she took shelter at her paternal 

home. But now the victim had testified that after marriage the accused 

person started to harass her in demand of Rupees One Lakh. She 

stated that after getting 2nd marriage the accused person started to 

harass her. It is also stated that one day at about 12 noon the accused 

person wrongfully confined her inside a room threatening to assault 

her. Thereafter she informed the matter over telephone to her brother 

who went to the police station and rescued her. In her evidence the 

informant/victim as PW1 never specifically deposed in the court about 

the fact that on 18.09.2013 her husband in association with his family 

members conjointly beat her up with stick and hand as a result of 

which she sustained serious injuries. In her examination in chief PW1 

only deposed that on the day of occurrence the accused person 

wrongfully confined her inside a room threatening to assault her. PW1 

did not mentioned any specific date of assault during her examination 

in chief. Accordingly, it appears that the statement made by the 

informant/victim in the FIR regarding the alleged beating on the day of 

occurrence is not supported by the evidence of the PW1 herself. The 

victim herself did not corroborated with the allegations made in her 



 G.R.CASE NO. 493/2013 
 

Hemanta Kumar Das 

SDJM(M), Hatsingimari 

- 9 - 

complaint that on 18.09.2013 she was assaulted by her husband in 

association with his family members with stick and hand causing 

serious injuries. 

 

14.     PW2, namely Md. Nazrul Islam deposed what learnt from the 

informant cum victim. He stated that after few days of their marriage 

the accused person demanded dowry from his sister and as she failed 

to fulfil the demand of the accused person he started to torture her. It 

is stated that after the birth of their children the accused person 

increased the torture upon his sister. He stated that the accused 

person sold out the jewelry gifted to his sister at the time of marriage. 

Thereafter, the accused person married for second time and increases 

the torture upon his sister in demand of money. He stated that 

subsequently on 18.09.2013 at about 12 P.M. the accused person and 

his family members conjointly assaulted his sister and confined her 

inside the matrimonial home. Then his sister informed him over 

telephone and with the help of police he rescued the informant from 

the matrimonial home. During cross examination he deposed that his 

sister was given medical treatment on 18.09.2013 at Mankachar. He 

stated that on 18.09.2013, he first went to the Mankachar P.S. and 

informed the police in writing about the incident. Thereafter the police 

came with him to rescue his sister from her matrimonial home.  

PW5, I/O of the instant case stated that on 24.09.2013 he was 

handed over the charge to investigate into the matter by the O/C 

Mankachar on receiving of an FIR from the informant Musstt. Maleka 

Khatoon. On being handed over the charge to investigate into the 

matter he started investigation and visited the place of occurrence and 

also interrogate the witnesses present. He stated that he sent the 

victim for medical treatment. From this version of PW5, it appears that 

the victim was given medical treatment on 24.09.2013. On the other 

hand PW1, the victim herself during her cross examination admitted 



 G.R.CASE NO. 493/2013 
 

Hemanta Kumar Das 

SDJM(M), Hatsingimari 

- 10 - 

that she was not treated for any injury. The victim herself did not 

corroborated with the evidence of PW2 and PW5 that she was taken to 

hospital for treatment. Furthermore, PW5, I/O of the instant case also 

confirmed during his cross examination that the victim was not 

recovered by police. It is also stated that PW2, Md. Nazrul Islam never 

inform the police about this incident previously. Therefore the evidence 

of PW1 and PW2 that on 18.09.2013 police came and rescue the 

informant cum victim from her matrimonial home is totally 

unsupported by the investigating officer of this case. PW5, I/O of the 

case never corroborated with the evidence of PW2 that on 18.09.2013 

he first went to the Mankachar P.S. and informed the police in writing 

about the incident and thereafter the police came with him to rescue 

his sister from her matrimonial home. PW2 in his evidence told a 

complete different story what is stated before the police. PW5, I/O 

stated that the PW2 did not mention before him that after the birth of 

the children the accused person assaulted his sister, after second 

marriage the accused person increased the torture upon his sister and 

the accused person sold out the jewelry of the informant. This evidence 

of PW1 and PW2 cannot be relied upon due to non-corroboration by 

the investigation officer of the case. Therefore, the testimony of the 

PW1 and PW2 are not creditworthy. Considering the aforesaid 

discussion I find it difficult to hold that the act committed by the 

accused amount to cruelty. 

 

15.    In the circumstances of the case it appears that immediately 

before the victim left her house she was alleged to be beaten by her 

husband and the relatives of her husband. The PW1, informant cum 

victim during her cross examination admitted that she was not treated 

for any injury. On the other hand PW2, Md. Nazrul Islam, brother of the 

informant during cross examination deposed that his sister was given 

medical treatment immediately after she was assaulted by the accused 
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person and his family members. Similarly, PW5, I/O of the instant case 

deposed that he himself sent the victim for medical treatment. The 

victim is the best person to know about the true happening of the 

incident. In the instant case prosecution has failed to examine the M.O. 

to testify whether any such injury as alleged has been caused to the 

victim namely Musstt. Maleka Khatoon. But after taking into 

consideration of judicial notice of the medical certificate of the victim it 

appears that nothing any injury found upon the victim during the time 

of examination. Therefore it appears that the alleged injury is not 

supported by medical document. 

 

16.    Furthermore, I/O of the instant case deposed that the alleged 

incident took place on 18.09.2013, and he received the FIR on 

24.09.2013. In this point, the learned counsel for the accused person 

submitted that, had the incident, as referred above, taken place, the 

victim would have informed the police about that. However there was 

delay of 6 days in lodging of FIR and no reasonable explanation was 

given by the informant for such delay. In the instant case the 

prosecution fails to satisfactorily explain the delay and there is 

possibility of embellishment or exaggeration in the prosecution version 

on account of such delay. 

 

17.      It is also the case of the prosecution that, the accused person 

was married for 2nd time. It is pertinent to mention herein that, there is 

no direct evidence to prove that, the accused person has married for 

2nd time. Thus, since there is no direct evidence to prove that, the 

accused person has married for 2nd time, I find no reason to dwell on 

the point as to whether the accused person subjected cruelty to the 

PW1 by marrying second time. 
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18.      It is golden principle of law that the prosecution side must prove 

their case beyond all reasonable doubt. It needs to be mentioned 

herein that, in a criminal case, the burden of the prosecution is very 

high and the prosecution is required to prove the guilt of the accused 

person beyond all reasonable doubts. It is also important that, in a 

criminal case, in absence of strong and reliable evidence showing 

complicity of the accused person in commission of the alleged offences, 

the benefit always goes to the accused person. Accordingly, I come to 

this conclusion that, the prosecution has failed to prove the guilt of the 

accused person beyond all reasonable doubt and the accused is 

entitled to get the benefit of doubt. 

 

19.      Under the facts and circumstances of the case it is found that 

the story of the prosecution as transpired from the FIR is unsupported 

by the prosecution witnesses and thus prosecution has miserably failed 

to prove its case against the accused person for offence U/S 498-A IPC. 

In view of the above, accused person namely Md. Abu Yusub Miah is 

acquitted from the charge u/s 498-A I.P.C. on benefit of doubt and set 

at liberty forthwith. His bail bonds and sureties are extended for 

another six months in view of Section 437A Cr. P.C. 

 

20.     Judgment is pronounced in open court. The case is disposed of 

on contest.  

 Given under the hand and seal of this court on this 7th day of 

March, 2018.                                          

Typed and corrected by me 

    

 

 

          (HEMANTA KUMAR DAS) 

                         SDJM (M), HATSINGIMARI 
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A P P E N D I X 

 

1. Prosecution Witnesses – 

PW-1 – Musstt. Maleka Khatoon 

PW-2 – Md. Nazrul Islam 

PW-3 – Md. Abdul Salam 

PW-4 – Md. Obial Hussain 

PW5-5- ASI Israil Haque 

 

2. Defence Witnesses:- 

       None 

 

3. Prosecution Exhibits:- 

  Exhibit.1:Ejahar 

  Exhibit.2 : Charge sheet. 

 

4. Defence Exhibits:- Nil 

 

  

 

 

 

 

 

  

 

          (HEMANTA KUMAR DAS) 

                      SDJM (M), HATSINGIMARI 

         


